IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VWESTERN Dl VI SI ON

LI LLI AN THOVWPSON HOLMES,
Pl aintiff,
VS. No. 03-2190BV

J.M PRODUCTS, INC., and
U. S. CAN COVPANY,

Def endant s.

N N N N N N N N N N

ORDER GRANTI NG MOTI ON OF UNI TED STATES CAN COVPANY TO ALLOW
TESTI NG OF THE PRODUCT | N QUESTI ON

Before the court is the notion of the defendant, U. S. Can
Company (“U.S. Can”), filed Novenber 4, 2004, for an order all ow ng
U.S. Can to conduct pressurized | eak testing of the can in question
inthis lawsuit, an Isoplus O Sheen Hair Spray can. The notion
was referred to the United States Magistrate Judge for
determ nation. An evidentiary hearing was held on the notion on
January 4, 2005. Present at the hearing were Bryan Smth and David
McLaughlin, attorneys for the plaintiff; Kent Krause, attorney for
t he defendant J. M Products, Inc.; and Larry Wiite and DeWtt Shy,
attorneys for the defendant U. S. Can. For the reasons stated on
the record at the hearing and for the foll ow ng reasons, the notion

i s grant ed.



PROCEDURAL BACKGROUND
This is a products liability action in which the plaintiff,
Hol mes, seeks damages for second and third degree burns to her | egs
sustained in a fire which erupted on April 21, 2002, in the
bat hroom in the vanity under the sink. Hol mes all eges that the
fl ammabl e contents of can of Isoplus G| Sheen Hair Spray | eaked
and ignited causing the fire. The hair spray was manufactured by
t he defendant J.M Products. The defendant U. S. Can manufact ured
and supplied the can for the hair product, and Sunmmt Packagi ng
Systens supplied the aerosol valve assenbly.
Hol mes filed her original conplaint on March 28, 2003, nam ng
J.M Products as the only defendant. She anmended her conplaint on
June 17, 2003, adding both U.S. Can and Sunmit Packagi ng Systens as
addi ti onal defendants. The anmended conplaint alleged that “the
valve on the I|soplus product remai ned open through no fault of
Holmes and allowed the contents to escape into the bathroom
vanity.” (Am Conp. at §38.) It further alleged in general terns
that U S. Can was negligent in the design of the can, the use of
propel l ants, the nmanufacturing of the can, and the assenbly of the
can. (Am Conpl. at Y 39, 40, 41, and 42.)
The origi nal scheduling order entered in this case established
the plaintiff’s expert disclosure deadline as January 19, 2004, the

defendants’ expert disclosure deadline as March 13, 2004, a



suppl ement ati on deadl i ne of April 26, 2004, and a di scovery cutoff
of June 30, 2004, wth a jury trial on Novenber 15, 2004.
Reportedly, the plaintiff initially had difficulty procuring the
can in issue fromfire investigators retai ned by Hol nes’ insurance
carrier. |t appears, however, that by January of 2004, the can in
guestion was in the possession of the plaintiff and exam ned by
plaintiff’s expert Donald J. Hoffman. After conducting an x-ray
exam nation of the can, the plaintiff’'s expert Hoffrman found no
visible |l eaks. Defendant Summt filed its expert disclosures by
the March 13, 2004 deadline, then noved for summary judgnent on
March 17, 2004. On March 24, 2004, the parties engaged in
medi ation in Menphis, Tennessee but were unable to reach an
agr eenment .

Thereafter, the plaintiff sought an amendnent of the Rule
16(b) scheduling order to allow additional time for the parties to
suppl enent their expert w tness disclosures. As grounds for her
request, the plaintiff stated to the court that her expert Hof f man
and her newly retained expert, G L. Rhoades, needed “additiona
time to conplete their investigation of the valve and val ve/can
assenbly, including all aspects as to the | ocation of the product
leak and failure of the Isoplus can . . . [and] to establish
protocol for and conduct destructive testing of the defective

product.” (Pl.’s Mem in Supp. of Pl.’s Mot. to Arend the Rule



16(b) Scheduling Order at 3-4.) Hol mes pointed out that she had
been unable to identify the specific cause and nechani sns of the
product | eak because the defendant J.M Products had refused to
agree to destructive testing. The supplenentation of experts was
extended to May 31, 2004, then again to June 30, 2004. It was
contenplated that all the parties’ experts would attend the
testing.

On May 28, 2004, the plaintiff filed supplenental Rule 26
expert disclosures in which she designated as experts two
previously undisclosed expert wtnesses, Edward P. Cox of EPC
Engi neering and Gl bert L. Rhoades of Rhoades Conpany. The two
newl y desi gnated experts advanced new theories as to the cause of
the fire. Specifically, Cox concluded that there was an internal
wel d defect on the vertical seamof the can and that the | eak from
the vertical seamcaused fl anmabl e hydrocarbons to escape fromthe
can which were then ignited by a light switch on the wall in the
bat hr oom

In light of the newy designated experts and new opinions
advanced, the defendants sought and were granted additional tine
t hrough August 6, 2004, to supplenent their expert wtness
di scl osures. The dispositive notion deadline was extended to
Sept enber 17, 2004.

The aerosal can in question was provided to US. Can for



revi ew and exam nati on on June 29, 2004. U. S. Can then sought, on
July 29, 2004, by way of notion, perm ssion to clean the weld seam
of rust and organic material in order to conduct for testing to
determine if a hole or leak did exist as opined by the plaintiff’s
expert. The plaintiff and her attorneys had refused to agree to
the request. U. S. Can’s expert conducted a visual exam nation of
the can with and without the aid of a nmicroscope. The can was then
provided to J.M Products for review and inspection on August 4,
2004, pursuant to court order. Upon receipt, J.M Products noted
that the debris had al ready been renoved fromthe weld seamof the
can despite the pending notion for further testing. The parties
agreed that the notion of U S. Can for further testing should be
held in abeyance pending further discovery to investigate the
alteration of the can by the renoval of the organic debris.

While the can was in the possession of J.M Products, its
expert, Montfort Johnson, imersed the can for five mnutes in warm
wat er. No gas bubbl es were det ected which essentially indicated no
| eaki ng. A pressure gauge was connected to the can and showed no
pressure.

At a status conference before District Judge J. Daniel Breen
on Septenber 8, 2004, the original trial date was continued and
reset to May 23, 2005. The di scovery deadline was extended to

November 19, 2004, and Decenber 30, 2004 was established as the



deadline for filing Daubert notions.

On Novenber 4, 2004, prior to the expiration of the discovery
deadl i ne, the defendant U S. Can filed the instant notion to all ow
pressurized |l eak testing of the Isoplus can in accordance with a
seven step protocol proposed by its expert, John Blum Ph.D. U S
Can’ s proposed testing in essence consi sts of adding 25m of liquid
A- 46 propellant to the can through the valve to create pressure and
then i Mmersing the can in roomtenperature water for one hour in
order to determine if any gas bubbles | eak out. The propellant is
the sane type that was originally added to the can by J.M Products
during the manufacturing process of the hair product. The
def endant J. M Products opposed the testing because it m ght result
in delay of trial. The plaintiff opposed the testing on the
grounds that (1) the test l|lacks scientific validity; (2) the
testing will cause destruction of the evidence; (3) the request is
untinmely; and (4) the proposed testing is duplicative. In the
event the court grants further testing, the plaintiff, in the
alternative, has proposed extensive testing of the can including
progressively pressurizing the can to high extremes, inmrersing the
can in a hot solvent, and ultimately slicing up the can and
conducting netal lurgical mcroanalysis of the pieces of the weld
seam of the can. In addition, if the court grants U S. Can’'s

notion for testing, the plaintiff asks the court to inpose the



costs of additional testing on U S. Can.

Rule 34 of the Federal Rules of G vil Procedure provides for
the pretrial testing of tangible itens as part of discovery. The
deci si on whether to allow testing, including destructive testing,
falls within the sound discretion of the court. GOstrander v. Cone
MIls, Inc., 119 F.R D. 417, 418 (D. Mnn. 1988) (allow ng
partially destructive testing of garnment sanples from nightwear
wor n by toddl er which caught fire). See al so Dabney v. Montgonery
ward & Co., 761 F.2d 494, 498 (8th G r. 1984)(denying request for
destructive testing of product in question in products liability
action because request not tinely made). 1In determ ning whether to
permt destructive testing, “[t]he court is required to bal ance the
interests to be served by destructive testing agai nst the val ue of
preservation of the evidence on behalf of the opposing party.”
Gstrander, 119 F.R D. at 419.

After listening to the testinony of U S. Can’s expert, John
Blum Ph.D., and the testinmony of Edward Cox, Ph.D., the
plaintiff’s expert, and statenments of counsel, and fromthe record
as a whole, the court finds the request for testing is not untinely
nor duplicative, the testing will not unduly delay the trial, the
testing will not result in conplete destruction of the can, and t he
test protocol proposed by U S. Can appears to be scientifically

valid and shoul d be foll owed. Here, the request for additional



destructive testing was made by U.S. Can as early as July 29, 2004.
The request was held in abeyance upon consent of the parties, then
U.S. Can requested additional testing in early Novenber 2004,
before the expiration of the extended discovery conpletion date.
U.S. Can’s proposed testing will not unduly delay the trial. U.S.
Can’ s proposed i mersion testing is not duplicative of the earlier
i mrersion test conducted by J.M Products. U.S. Can’s proposed
i mmersion test includes pressurizing the can while J.M Products

i mrersion test was conducted with no pressure in the can.

Both U S. Can’s proposed leak testing and the first stage of
plaintiff’s proposed testing (Steps 1-8) are nearly identical
would not materially alter the can or conpromise its integrity,
and would result in mniml destruction of evidence, if any. The
only possible destruction is that the existing dent in the can
could be forced out by the addition of pressure and any renai ning
m croscopi c portion of organic debris on the outside of the can may
be washed off. These two possible alterations would not
necessarily inpair the plaintiff’'s presentation of evidence to the
jury at trial. The dent has al ready been extensively photographed
and any remaining organic material is not visible to the naked eye.
In addition, the plaintiff has not denonstrated that it could test
any remaining organic material w thout nore extensive destructive

testing. The question of whether the can | eaked or has a leak is



acritical issue in this case. The test proposed by U S. Can nay
i ndicate whether further, destructive testing is needed and may
al so noot any issues regardi ng spoliation of evidence.

Accordingly, it is ordered:

1. Defendant U S. Can’s notion to conduct a water inmersion
pressuri zed |l eak test of the Isoplus can is granted.

2. Testing shall occur at the earliest possible opportunity
at an independent lab to be selected by U S. Can on a date and at
a time nutually convenient to counsel and experts of all the
parties. Al parties, counsel, and retained experts may be present
for the testing, and U S. Can shall videotape the entire testing.

3. The testing which is the subject of this notion shall be
conpl eted on or before January 31, 2004. All experts and counsel
will use their best efforts to agree on a date and tinme and nake
t hensel ves avail abl e.

4. The follow ng test protocol proposed by U S. Can shall be
f ol | owed:

Step 1. Renove actuator button and reserve.

Step 2. Weigh can to the nearest .001 gram record.

Step 3. Pressurize container with A-46 liquified gas

propellant, 25 m 1liquid, inserted through the
val ve. Wi gh can, record.

Step 4. Verify that can is pressurized with pressure gauge
t hrough the valve, record pressure, and wei gh can.



Step 5. | mrerse container in roomtenperature water bath
with side seam facing up, for 5 mnutes or unti
| eakage site is identified, if |less than 5 m nutes.
Step 6. bserve contai ner for | eakage and note |ocation, if
present . Approxi mate | eakage in bubbles/mn.
Capture volune if possible, displacenent.

Step 7. | f | eakage is noted, dry can and record wei gh every
ten m nutes for one hour.

5. U S. Can shall bear the cost of the testing and the
vi deot api ng.

6. The plaintiff’s proposed protocol for destructive testing
is denied at this time, without prejudice torefiling if no | eakage
occurs during U S. Can’s | eak testing.

IT 1S SO ORDERED this 7th day of January, 2005.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE

10



